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(iv) Rules relating to closed years—(A)
Estate succeeds to debtor’s section 465 10ss
as of the commencement date. If, by rea-
son of an election under this paragraph
(f), this section applies to a case that
was commenced in a closed year, the
estate, nevertheless, succeeds to and
takes into account the section 465
losses of the debtor (determined as of
the first day of the debtor’s taxable
year in which the case commenced).

(B) No reduction of unused section 465
loss for loss not claimed for a closed year.
In determining a taxpayer’s carryover
of an unused section 465 loss to its tax-
able year following a closed year, a de-
duction that the taxpayer failed to
claim in the closed year, if attributable
to an unused section 465 loss to which
the taxpayer succeeds under this sec-
tion, is treated as a deduction that was
not allowed under section 465.

(C) Loss to which taxrpayer succeeds re-
flects deductions of prior holder in a
closed year. A loss to which a taxpayer
would otherwise succeed under this
section is reduced to the extent the
loss was allowed to its prior holder for
a closed year.

(D) Closed year. For purposes of this
paragraph (f)(2)(iv), a taxable year is
closed to the extent the assessment of
a deficiency or refund of an overpay-
ment is prevented, on the date of the
election and at all times thereafter, by
any law or rule of law.

(v) Manner of making election—(A)
Chapter 7 cases. In a case under chapter
7 of title 11 of the United States Code,
the election is made by obtaining the
written consent of the bankruptcy
trustee and filing a copy of the written
consent with the returns (or amended
returns) of the debtor and the estate
for their first taxable years ending
after November 9, 1992.

(B) Chapter 11 cases. In a case under
chapter 11 of title 11 of the United
States Code, the election is made by in-
corporating the election into a bank-
ruptcy plan that is confirmed by the
bankruptcy court or into an order of
such court and filing the pertinent por-
tion of the plan or order with the re-
turns (or amended returns) of the debt-
or and the estate for their first taxable
years ending after November 9, 1992.

(vi) Election is binding and irrevocable.
Except as provided in paragraph
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(£)(2)(iii) of this section, the election,
once made, is binding on both the debt-
or and the estate and is irrevocable.

§1.1398-3 Treatment of section 121 ex-
clusion in individuals’ title 11 cases.

(a) Scope. This section applies to
cases under chapter 7 or chapter 11 of
title 11 of the United States Code, but
only if the debtor is an individual.

(b) Definition and rules of general ap-
plication. For purposes of this section,
section 121 exclusion means the exclu-
sion of gain from the sale or exchange
of a debtor’s principal residence avail-
able under section 121.

(c) Estate succeeds to exclusion upon
commencement of case. The bankruptcy
estate succeeds to and takes into ac-
count the section 121 exclusion with re-
spect to the property transferred into
the estate.

(d) Effective date. This section is ap-
plicable for sales or exchanges on or
after December 24, 2002.

[67 FR 78367, Dec. 24, 2002]

§1.1400L(b)-1 Additional first year de-
preciation deduction for qualified
New York Liberty Zone property.

(a) Scope. This section provides the
rules for determining the 30-percent ad-
ditional first year depreciation deduc-
tion allowable under section 1400L(Db)
for qualified New York Liberty Zone
property.

(b) Definitions. For purposes of sec-
tion 1400L(b) and this section, the defi-
nitions of the terms in §1.168(k)-1(a)(2)
apply and the following definitions also
apply:

(1) Building and structural components
have the same meanings as those terms
are defined in §1.48-1(e).

(2) New York Liberty Zone is the area
located on or south of Canal Street,
East Broadway (east of its intersection
with Canal Street), or Grand Street
(east of its intersection with East
Broadway) in the Borough of Manhat-
tan in the City of New York, New York.

(3) Nonresidential real property and res-
idential rental property have the same
meanings as those terms are defined in
section 168(e)(2).

(4) Real property is a building or its
structural components, or other tan-
gible real property.
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(¢) Qualified New York Liberty Zone
property—(1) In general. Qualified New
York Liberty Zone property is depre-
ciable property that meets all the fol-
lowing requirements in the first tax-
able year in which the property is sub-
ject to depreciation by the taxpayer
whether or not depreciation deductions
for the property are allowable—

(i) The requirements in §1.1400L(b)-
1(c)(2) (description of property);

(ii) The requirements in §1.1400L(b)-
1(c)(3) (substantial use);

(iii) The requirements in §1.1400L(b)-
1(c)(4) (original use);

(iv) The requirements in §1.1400L(b)-
1(c)(b) (acquisition of property by pur-
chase); and

(v) The requirements in §1.1400L(b)-
1(c)(6) (placed-in-service date).

(2) Description of qualified New York
Liberty Zone property—(i) In general. De-
preciable property will meet the re-
quirements of this paragraph (c)(2) if
the property is—

(A) Described in §1.168(k)-1(b)(2)(i); or

(B) Nonresidential real property or
residential rental property depreciated
under section 168, but only to the ex-
tent it rehabilitates real property dam-
aged, or replaces real property de-
stroyed or condemned, as a result of
the terrorist attacks of September 11,
2001. Property is treated as replacing
destroyed or condemned property if, as
part of an integrated plan, the property
replaces real property that is included
in a continuous area that includes real
property destroyed or condemned. For
purposes of this section, real property
is considered as destroyed or con-
demned only if an entire building or
structure was destroyed or condemned
as a result of the terrorist attacks of
September 11, 2001. Otherwise, the real
property is considered damaged real
property. For example, if certain struc-
tural components (for example, walls,
floors, and plumbing fixtures) of a
building are damaged or destroyed as a
result of the terrorist attacks of Sep-
tember 11, 2001, but the building is not
destroyed or condemned, then only
costs related to replacing the damaged
or destroyed structural components
qualify under this paragraph
(©)(2)1)(B).

(i1) Property mot eligible for additional
first year depreciation deduction. Depre-
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ciable property will not meet the re-
quirements of this paragraph (c)(2) if—

(A) Section 168(k) or §1.168(k)-1 ap-
plies to the property;

(B) The property is described in sec-
tion 168(f);

(C) The property is required to be de-
preciated under the alternative depre-
ciation system of section 168(g) pursu-
ant to section 168(g)(1)(A) through (D)
or other provisions of the Internal Rev-
enue Code (for example, property de-
scribed in section 263A(e)(2)(A) if the
taxpayer (or any related person) has
made an election under section
263A(d)(3), or property described in sec-
tion 280F(b)(1));

(D) The property is included in any
class of property for which the tax-
payer elects not to deduct the addi-
tional first year depreciation under
paragraph (e) of this section; or

(E) The property is qualified New
York Liberty Zone leasehold improve-
ment property as described in section
1400L(c)(2).

(3) Substantial use. Depreciable prop-
erty will meet the requirements of this
paragraph (c)(3) if substantially all of
the use of the property is in the New
York Liberty Zone and is in the active
conduct of a trade or business by the
taxpayer in New York Liberty Zone.
For purposes of this paragraph (c)(3),
“‘substantially all”> means 80 percent or
more.

(4) Original use. Depreciable property
will meet the requirements of this
paragraph (c)(4) if the original use of
the property commences with the tax-
payer in the New York Liberty Zone
after September 10, 2001. The original
use rules in §1.168(k)-1(b)(3) apply for
purposes of this paragraph (c)(4). In ad-
dition, used property will satisfy the
original use requirement in this para-
graph (c)(4) so long as the property has
not been previously used within the
New York Liberty Zone.

(6) Acquisition of property by pur-
chase—(i) In general. Depreciable prop-
erty will meet the requirements of this
paragraph (c)(b) if the property is ac-
quired by the taxpayer by purchase (as
defined in section 179(d) and §1.179-4(c))
after September 10, 2001, but only if no
written binding contract for the acqui-
sition of the property was in effect be-
fore September 11, 2001. For purposes of
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this paragraph (c)(6), the rules in
§1.168(k)-1(b)(4)(ii) (binding contract),
the rules in §1.168(k)-1(b)(4)(iii) (self-
constructed property), and the rules in
§1.168(k)-1(b)(4)(iv) (disqualified trans-
actions) apply. For purposes of the pre-
ceding sentence, the rules in §1.168(k)-
1(b)(4)(iii) shall be applied without re-
gard to ‘and before January 1, 2005.’

(i1) Ezception for certain transactions.
For purposes of this section, the new
partnership of a transaction described
in §1.168(k)-1(f)(1)(ii) (technical termi-
nation of a partnership) or the trans-
feree of a transaction described in
§1.168(k)-1(f)(1)(iii) (section 168(i)(7)
transactions) is deemed to acquire the
depreciable property by purchase.

(6) Placed-in-service date. Depreciable
property will meet the requirements of
this paragraph (c)(6) if the property is
placed in service by the taxpayer on or
before December 31, 2006. However, non-
residential real property and residen-
tial rental property described in para-
graph (¢)(2)(i)(B) of this section must
be placed in service by the taxpayer on
or before December 31, 2009. The rules
in §1.168(k)-1(b)(5)(ii) (relating to sale-
leaseback and syndication trans-
actions), the rules in §1.168(k)-
1(b)(5)(iii) (relating to a technical ter-
mination of a partnership under sec-
tion 708(b)(1)(B)), and the rules in
§1.168(k)-1(b)(5)(iv) (relating to section
168(i)(7) transactions) apply for pur-
poses of this paragraph (c)(6).

(d) Computation of depreciation deduc-
tion for qualified New York Liberty Zone
property. The computation of the allow-
able additional first year depreciation
deduction and the otherwise allowable
depreciation deduction for qualified
New York Liberty Zone property is
made in accordance with the rules for
qualified property in §1.168(k)-1(d)(1)(i)
and (2).

(e) Election mot to deduct additional
first year depreciation—(1) In general. A
taxpayer may make an election not to
deduct the 30-percent additional first
year depreciation for any class of prop-
erty that is qualified New York Liberty
Zone property placed in service during
the taxable year. If a taxpayer makes
an election under this paragraph (e),
the election applies to all qualified
New York Liberty Zone property that
is in the same class of property and
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placed in service in the same taxable
year, and no additional first year de-
preciation deduction is allowable for
the class of property.

(2) Definition of class of property. For
purposes of this paragraph (e), the term
class of property means—

(i) Except for the property described
in paragraphs (e)(2)(ii), (iv), and (v) of
this section, each class of property de-
scribed in section 168(e) (for example, 5-
year property);

(ii) Water utility property as defined
in section 168(e)(6) and depreciated
under section 168;

(iii) Computer software as defined in,
and depreciated under, section 167(f)(1)
and the regulations thereunder;

(iv) Nonresidential real property as
defined in paragraph (b)(3) of this sec-
tion and as described in paragraph
(c)(2)(B) of this section; or

(v) Residential rental property as de-
fined in paragraph (b)(3) of this section
and as described in paragraph (c)(2)(B)
of this section

(3) Time and manner for making elec-
tion—(1) Time for making election. Except
as provided in paragraph (e)(4) of this
section, the election specified in para-
graph (e)(1) of this section must be
made by the due date (including exten-
sions) of the Federal tax return for the
taxable year in which the qualified
New York Liberty Zone property is
placed in service by the taxpayer

(ii) Manner of making election. Except
as provided in paragraph (e)(4) of this
section, the election specified in para-
graph (e)(1) of this section must be
made in the manner prescribed on
Form 4562, ‘‘Depreciation and Amorti-
zation,” and its instructions. The elec-
tion is made separately by each person
owning qualified New York Liberty
Zone property (for example, for each
member of a consolidated group by the
common parent of the group, by the
partnership, or by the S corporation).
If Form 4562 is revised or renumbered,
any reference in this section to that
form shall be treated as a reference to
the revised or renumbered form.

(4) Special rules for 2000 or 2001 returns.
For the election specified in paragraph
(e)(1) of this section for qualified New
York Liberty Zone property placed in
service by the taxpayer during the tax-
able year that included September 11,
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2001, the taxpayer should refer to the
guidance provided by the Internal Rev-
enue Service for the time and manner
of making this election on the 2000 or
2001 Federal tax return for the taxable
year that included September 11, 2001
(for further guidance, see sections
3.03(3) and 4 of Rev. Proc. 2002-33 (2002—
1 C.B. 963), Rev. Proc. 2003-50 (2003-29
ILR.B. 119), and §601.601(d)(2)(i1)(b) of
this chapter).

(6) Failure to make election. If a tax-
payer does not make the election speci-
fied in paragraph (e)(1) of this section
within the time and in the manner pre-
scribed in paragraph (e)(3) or (e)(4) of
this section, the amount of deprecia-
tion allowable for that property under
section 167(f)(1) or under section 168, as
applicable, must be determined for the
placed-in-service year and for all subse-
quent taxable years by taking into ac-
count the additional first year depre-
ciation deduction. Thus, the election
specified in paragraph (e)(1) of this sec-
tion shall not be made by the taxpayer
in any other manner (for example, the
election cannot be made through a re-
quest under section 446(e) to change
the taxpayer’s method of accounting).

(6) Alternative minimum tax. If a tax-
payer makes an election under this
paragraph (e) for a class of property,
the depreciation adjustments under
section 56 and the regulations under
section 56 apply to the property to
which the election applies for purposes
of computing the taxpayer’s alter-
native minimum taxable income.

() Revocation of election—(i) In gen-
eral. Except as provided in paragraph
(e)(T)(ii) of this section, an election
under this paragraph (e), once made,
may be revoked only with the written
consent of the Commissioner of Inter-
nal Revenue. To seek the Commis-
sioner’s consent, the taxpayer must
submit a request for a letter ruling.

(ii) Automatic 6-month extension. If a
taxpayer made an election under this
paragraph (e) for a class of property, an
automatic extension of 6 months from
the due date of the taxpayer’s Federal
tax return (excluding extensions) for
the placed-in-service year of the class
of property is granted to revoke that
election, provided the taxpayer timely
filed the taxpayer’s Federal tax return
for the placed-in-service year of the
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class of property and, within this 6-
month extension period, the taxpayer
(and all taxpayers whose tax liability
would be affected by the election) files
an amended Federal tax return for the
placed-in-service year of the class of
property in a manner that is consistent
with the revocation of the election.

(f) Special rules—(1) Property placed in
service and disposed of in the same tax-
able year. Rules similar to those pro-
vided in §1.168(k)-1(f)(1) apply for pur-
poses of this paragraph (f)(1).

(2) Redetermination of basis. If the
unadjusted depreciable basis (as de-
fined in §1.168(k)-1(a)(2)(iii)) of quali-
fied New York Liberty Zone property is
redetermined (for example, due to con-
tingent purchase price or discharge of
indebtedness) on or before December 31,
2006 (or on or before December 31, 2009,
for nonresidential real property and
residential rental property described in
paragraph (c)(2)(1)(B) of this section),
the additional first year depreciation
deduction allowable for the qualified
New York Liberty Zone property is re-
determined in accordance with the
rules provided in §1.168(k)-1(f)(2).

(3) Section 1245 and 1250 depreciation
recapture. The rules provided in
§1.168(k)-1(f)(3) apply for purposes of
this paragraph (f)(3).

(4) Coordination with section 169. Rules
similar to those provided in §1.168(k)-
1(f)(4) apply for purposes of this para-
graph (f)(4).

(6) Like-kind exchanges and involun-
tary conversions. This paragraph (f)(5)
applies to acquired MACRS property
(as defined in §1.168(k)-1(f)(5)(ii)(A)) or
acquired computer software (as defined
in §1.168(k)-1(f)(5)(ii)(C)) that is eligible
for the additional first year deprecia-
tion deduction under section 1400L(Db)
at the time of replacement provided
the time of replacement is after Sep-
tember 10, 2001, and on or before De-
cember 31, 2006, or in the case of ac-
quired MACRS property or acquired
computer software that is qualified
New York Liberty Zone property de-
scribed in paragraph (c)(2)(i)(B) of this
section, the time of replacement is
after September 10, 2001, and on or be-
fore December 31, 2009. The rules and
definitions similar to those provided in
§1.168(k)-1(f)(5) apply for purposes of
this paragraph (f)(5).
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(6) Change in wuse. Rules similar to
those provided in §1.168(k)-1(f)(6) apply
for purposes of this paragraph (£)(6).

(7) Earnings and profits. The rule pro-
vided in §1.168(k)-1(f)(7) applies for pur-
poses of this paragraph (£)(7).

(8) Section 754 election. Rules similar
to those provided in §1.168(k)-1(f)(9)
apply for purposes of this paragraph
*)(®).

(9) Coordination with section 47. Rules
similar to those provided in §1.168(k)-
1(f)(10) apply for purposes of this para-
graph (£)(9).

(10) Coordination with section 514(a)(3).
Rules similar to those provided in
§1.168(k)-1(f)(11) apply for purposes of
this paragraph (£)(10).

(g) Effective date—(1)In general. Ex-
cept as provided in paragraphs (g)(2),
(3), and (b) of this section, this section
applies to qualified New York Liberty
Zone property acquired by a taxpayer
after September 10, 2001.

(2) Technical termination of a partner-
ship or section 168(i)(7) transactions. If
qualified New York Liberty Zone prop-
erty is transferred in a technical termi-
nation of a partnership under section
708(b)(1)(B) or in a transaction de-
scribed in section 168(i)(7) for a taxable
year ending on or before September 8,
2003, and the additional first year de-
preciation deduction allowable for the
property was not determined in accord-
ance with paragraph (f)(1) of this sec-
tion, the Internal Revenue Service will
allow any reasonable method of deter-
mining the additional first year depre-
ciation deduction allowable for the
property in the year of the transaction
that is consistently applied to the
property by all parties to the trans-
action.

(3) Like-kind exchanges and involun-
tary conversions. If a taxpayer did not
claim on a federal tax return for a tax-
able year ending on or before Sep-
tember 8, 2003, the additional first year
depreciation deduction for the remain-
ing carryover basis of qualified New
York Liberty Zone property acquired
in a transaction described in section
1031(a), (b), or (c), or in a transaction to
which section 1033 applies and the tax-
payer did not make an election not to
deduct the additional first year depre-
ciation deduction for the class of prop-
erty applicable to the remaining carry-
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over basis, the Internal Revenue Serv-
ice will treat the taxpayer’s method of
not claiming the additional first year
depreciation deduction for the remain-
ing carryover basis as a permissible
method of accounting and will treat
the amount of the additional first year
depreciation deduction allowable for
the remaining carryover basis as being
equal to zero, provided the taxpayer
does not claim the additional first year
depreciation deduction for the remain-
ing carryover basis in accordance with
paragraph (g)(4)(ii) of this section.

(4) Change in method of accounting—(i)
Special rules for 2000 or 2001 returns. If a
taxpayer did not claim on the federal
tax return for the taxable year that in-
cluded September 11, 2001, any addi-
tional first year depreciation deduction
for a class of property that is qualified
New York Liberty Zone property and
did not make an election not to deduct
the additional first year depreciation
deduction for that class of property,
the taxpayer should refer to the guid-
ance provided by the Internal Revenue
Service for the time and manner of
claiming the additional first year de-
preciation deduction for the class of
property (for further guidance, see sec-
tion 4 of Rev. Proc. 2002-33 (2002-1 C.B.
963), Rev. Proc. 2003-50 (2003-29 I.R.B.
119), and §601.601(d)(2)(ii)(b) of this
chapter).

(i1) Like-kind exchanges and involun-
tary conversions. If a taxpayer did not
claim on a federal tax return for any
taxable year ending on or before Sep-
tember 8, 2003, the additional first year
depreciation deduction allowable for
the remaining carryover basis of quali-
fied New York Liberty Zone property
acquired in a transaction described in
section 1031(a), (b), or (c), or in a trans-
action to which section 1033 applies and
the taxpayer did not make an election
not to deduct the additional first year
depreciation deduction for the class of
property applicable to the remaining
carryover basis, the taxpayer may
claim the additional first year depre-
ciation deduction allowable for the re-
maining carryover basis in accordance
with paragraph (f)(5) of this section ei-
ther—

(A) By filing an amended return (or a
qualified amended return, if applicable
(for further guidance, see Rev. Proc. 94—
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69 (1994-2 C.B. 804) and
§601.601(d)(2)(ii)(b) of this chapter)) on
or before December 31, 2003, for the
year of replacement and any affected
subsequent taxable year; or,

(B) By following the applicable ad-
ministrative procedures issued under
§1.446-1(e)(3)(ii) for obtaining the Com-
missioner’s automatic consent to a
change in method of accounting (for
further guidance, see Rev. Proc. 2002-9
(2002-1 C.B. 327) and §601.601(d)(2)(ii)(b)
of this chapter).

(iii) Revisions made in paragraphs
(b)(4) and (c)(2)(ii) of this section. If a
taxpayer did not claim on a Federal
tax return for a taxable year ending on
or after September 11, 2001, and on or
before September 1, 2006, any addi-
tional first year depreciation deduction
for qualified New York Liberty Zone
property because of the application of
§1.1400L(b)-1T(b)(4) or because the tax-
payer made an election under §1.168(k)—
1T(e)(1) for a class of property that in-
cluded such qualified New York Lib-
erty Zone property, the taxpayer may
claim the additional first year depre-
ciation deduction for such qualified
New York Liberty Zone property under
this section in accordance with the ap-
plicable administrative procedures
issued under §1.446-1(e)(3)(ii) for ob-
taining the Commissioner’s consent to
a change in method of accounting. Sec-
tion 481(a) applies to a request to claim
the additional first year depreciation
deduction for such qualified New York
Liberty Zone property under this para-
graph (g)(4)(iii).

(5) Revision to paragraphs (b)(4) and
(b)(6). The addition of ‘‘(or, in the case
of multiple units of property subject to
the same lease, within three months
after the date the final unit is placed in
service, so long as the period between
the time the first unit is placed in serv-
ice and the time the last unit is placed
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in service does not exceed 12 months)”’
to §1.168(k)-1(b)(3)(iii)(B) and §1.168(k)-
1(b)(5)(ii)(B) applies to property sold
after June 4, 2004, for purposes of para-
graphs (b)(4) and (b)(6) of this section.

(6) Rehabilitation credit. If a taxpayer
did not claim on a Federal tax return
for a taxable year ending on or before
September 1, 2006, the rehabilitation
credit provided by section 47(a) with re-
spect to the portion of the basis of a
qualified rehabilitated building that is
attributable to qualified rehabilitation
expenditures and the qualified rehabili-
tation expenditures are qualified New
York Liberty Zone property, and the
taxpayer did not make the election
specified in paragraph (e)(1) of this sec-
tion for the class of property that in-
cludes the qualified rehabilitation ex-
penditures, the taxpayer may claim the
rehabilitation credit for the remaining
rehabilitated basis (as defined in
§1.168(k)-1(f)(10)(iI)(B)) of the qualified
rehabilitated building that is attrib-
utable to the qualified rehabilitation
expenditures (assuming all the require-
ments of section 47 are met) in accord-
ance with paragraph (f)(9) of this sec-
tion by filing an amended Federal tax
return for the taxable year for which
the rehabilitation credit is to be
claimed. The amended Federal tax re-
turn must include the adjustment to
the tax liability for the rehabilitation
credit and any collateral adjustments
to taxable income or to the tax liabil-
ity (for example, the amount of depre-
ciation allowed or allowable in that
taxable year for the qualified rehabili-
tated Dbuilding). Such adjustments
must also be made on amended Federal
tax returns for any affected succeeding
taxable years.

[T.D. 9091, 68 FR 53004, Sept. 8, 2003; T.D. 9091,
68 FR 63734, Nov. 10, 2003. Redesignated and
amended by T.D. 9283, 71 FR 51746, Aug. 31,
2006]
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